* X%k

*
*

AG BUSINESS SOLUTIONS LTD.

*  Power Of ldeas
. www.itagbs.com

/
DIRECTORS MESSAGE

International frade in services is expanding exponentially in the WTO era as enabled
by e-commerce under mode one of cross border supply of services as provided
in the General Agreement on Trade in Services (GATS). Outsourcing of services
under the various categories of BPO and KPO segments have encompassed and
infegrated all economic activities at competitive cost and has helped optimum
allocation of economic resources.

Trade Related aspects of Intellectual Property Rights (TRIPS) have enabled uniformity
and harmony in domestic IPR regulations of member countries and global filing
of patent and trade mark applications have been increasing for the past few
years. However, even today the awareness of patent protection in India and other
developing countries is very low and as a result out of approximately 5.6 million
patents in force in 2005, 49% were owned by applicants from Japan and the United States of America alone. A large
number of applications filed in developing countries including India are filed by non-residents and the worldwide
average is 38% by non-resident applicants. This situation has enabled Indian IPR consultants to file patent applications
for non-residents through outfsourcing vendors not only in India but at global level.

The patent offices of Japan and the United States of America are the largest recipients of patent filing followed by
China, the Republic of Korea and the European Patent Office accounting for 77% of all patents filed in 2005. In India
there is a need to increase the number of patent filings by bridging the gaps between the inventors and the investors
by proper coordination between the universities, research institutions and industries.

ITAG - A GATEWAY TO GLOBAL IPR SOLUTION

ITAG has entered into the field of intellectual property asset management with the object of reaching out to all major
cities in the country and developing a network by involving chartered accountants, lawyers, company secretaries
and various professional bodies to cater to the growing needs of IP asset management and inter-linking the services
at global level through its overseas operations. ITAG has the team of expert engineers and IP Lawyers with experience
in international IPR and trade laws. We believe that IP outsourcing services will become one of the major areas of
export of services from India to the global market and will compete with IT outsourcing services in foreign exchange
earnings in very near future.

Dr. D R Agarwal
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Director’s Message............. 1 NEWSLINE
Newslin€.....c.coovveeeriieeiieene 1
E-filing of IPR Applications - Electronic filing of Patent and Trademark applications was
Case Laws Updates launched by the Union Minister for Trade and Commerce in India, Mr. Kamal Nath on 20th
. July, 2007. The modules for on-line processing and e-filing have been developed by the
Patent- Novartis ................ 2 National Informatics Centre, while the payment gateway is currently being provided by

Trademark- Bharti Airtel Lid. the State Bank of India. E-applications will be accepted only if they have digital signatures.

& Bharti Global Ltd. V Cable

d Wirel G IPR MOU with Switzerland - India has sighed a Memorandum of Understanding with Switzerland
ﬂg_ |reess ....... U ernse% on protection of IPR on 7th August, 2007. India was represented by the Union Minister for
Trade and Commerce, Mr. Kamal Nath and the Union Finance Minister, Mr. P. Chidambaram
Patent- Pfizer V Ranbaxy....2 and Switzerland was represented by the Head of the Federal Dept. of Economic Affairs, Mr.
. D. Leuthard. The two countries will establish a working group to afttend issues related to IPR.
Patent- Ranbaxy & Glaxo's The main purpose is to control the distribution of counterfeits in the market and raise awareness
out of court seftlement over i i
on IPR in India.
Herpes drug. ...cceeevveeeieeenne. 3
Pafieri- (SR [emations] e PCT Amended - The Patent Cooperation Treaty infroduces Rule 26 bis 3 (Restoration of the
V Teleflex Inc. et al ... 3 right of priority) to allow extension of two monthly priority period in the priority Claim to an
application filed earlier even if the international application is filed outside the priority date.
N gleTeX ale) ST 4 This extension is possible subject to certain conditions.

“THE PATENT SYSTEM ADDED THE FUEL OF INTEREST TO THE FIRE OF GENIUS” - ABRAHAM LINCOLN



PATENT- NOVARTIS

In the first issue of ITAG Newsletter (Vol.1, June 2007) it was
reported that Novartis’ patent claim on “Imatinio Mesylate”
sold as “Gleevac” had been rejected by the Indian Patent
Office. This had led to an application by Novartis before the
High Court at Chennai challenging the constitutionality of
Section 3(d) of the Indian Patent Act and its compliance
with the Trade Related aspects of Intellectual Property Rights
(TRIPS) Agreement. The ITAG news team had raised the
question as to whether the issue of TRIPS compliance could
be taken up by an Indian Court.

The latest decision of the Chennai High Court has not only
held Section 3(d) of the Patent (Amendment) Act 2005 valid
and constitutional, but in line with the doubts raised by the
ITAG team, has opined that the Indian Court is not competent
to decide on TRIPS compliance. In case of such complaint
regarding TRIPS compliance, Novartis needs to approach
the Swiss Government to take up the matter before the
World Trade Organisation.

It was further held by the court that Section 3(d) of the Indian
Patent (Amendment) Act (2005) is not unconstitutional since
it allows grant of patent on new forms of known substances,
subject to the condition that it results in enhanced efficacy.

Novartis has decided not to plead its case before the IPAB
with Mr. Chandrasekharan as a Technical Member. Although
this had been the order of the Chennai High Court and has
filed a writ petition against the Chennai High Court’s decision
in this matter. Novartis is said fo be banking on a recent
judgement by the Delhi High Court in the Magotteaux
International matter. The court had barred Mr.
Chandrasekharan to hear the case as the technical member
of IPAB since he had handled the matter earlier. However
the ratio of the judgement in the Magotteaux International
case is not same as that of Novartis. As mentioned in our
first report, it is now important to note whether the Indian
Courts will follow the trend set on “obviousness” by the US
Supreme Court in the KSR v Teleflex case.

TRADEMARK- BHARTI AIRTEL LTD. & BHARTI GLOBAL LTD.
v CABLE AND WIRELESS GUERNSEY LTD.

Recently a domain name dispute between the Indian
telecom giant Bharti Airtel Ltd. and Cable and Wireless
Guernsey was decided by the Channel Island Domain
Name Registry (CIDNR).

Bharti Airtel Limited is a provider of GSM, broadband
and fixed line telephone services to some 28 Million
customers in India. Bharti Global Limited is a subsidiary
of Bharti Airtel Limited, and since 28th April 2006, licences
to run telecommunication services in Jersey, and later
in Guernsey was being issued. Both licences were
awarded through competitive selection. The companies
make extensive use of the frademark “Airtel” including
different combinations like *Airtel World™, “Airtel Live”
and hold domain name registration on these trademarks.
Cable and Wireless Guernsey Limited (C&W) had also
taken part in the same competitive selection but was
not successful to acquire licences to operate
telecommunications services in Guernsey and Jersey.

The Parent company discovered the company’s web
pages was getfting seriously impeded as the rival

PATENT- PFIZER v RANBAXY

company had registered as many as 22 sites containing
the word "Airtel” and lodged a complaint against C&W
for violation of their frademarks and domain names
alleging infringement of their mark and constitution of
the mark in bad faith.

C&W did not respond to these allegations nor provided
any explanation. On the basis of the evidence given by
complainants, the Independent Expert of the Channel
Island Domain Name Registry (CIDNR) held that the
companies hold legitimate rights in these trade marks.

It stated, “The Expert considers registration of the names
after the failure of the C&W to win the rights to licences
subsequently awarded to Bharti, could potentially be
construed as an abusive (or blocking) registration”.

The respondent promptly surrendered the domain names
in favour of Bharti hence the expert saw no reason to
adjudicate on “bad faith” alleged against C&W and
ordered transfer of all the 22 internet sites in favour of
Bharti Airtel Ltd.

In a patent dispute over Pfizer's cholesterol lowering drug “Lipitor” against Ranbaxy, the Commercial Court of First
Instance Number 4 in Barcelona, Spain upheld Pfizer's patent.

The patent on the enantiomer covering calcium salt of atorvastatin which is an active ingredient in Lipitor is valid
until 2010 and the patent on the stabilized formulation is valid until 2013. Ranbaxy has challenged the patent on
the calcium salt. In a similar patent dispute before the High Court in Dublin, Ireland, Ranbaxy was restrained from
launching its generic version of Lipitor. Pfizer holds the patent on Lipitor in Ireland until 2011.

“TRUE KNOWLEDGE EXISTS IN KNOWING THAT YOU KNOW NOTHING” - SOCRATES



PATENT- RANBAXY & GLAXO’S OUT OF COURT SETTLEMENT OVER HERPES DRUG

British company GlaxoSmithKline (GSK) holds the patent
for herpes pill Valtrex to treat genital herpes and shingles
in different countries. In the U.S. and in Europe it will expire
in June 2009 with the exception of Greece and Spain,
where it has already expired in 2006.

In May 2003, GSK had filed a patent infringement suit in
US District Court of New Jersey against Indian generic drug
giant Ranbaxy. GSK argued that, Ranbaxy's generic drug
for herpes cure would infringe Glaxo's patent 4957924,
which is protected for its “composition of matter”.

In February 2007, Ranbaxy won the U.S. Regulatory approval
to market generic Valacyclovir hydrochloride tablets,
being the First to File (FTF) non-patented drug maker of
the patented drug in accordance with Para IV filing in US.
As per the requirement Ranbaxy had informed GSK about
its plan to market the product. (Para IV filling is utilized by
the generic companies to enter US market by directly
posing a challenge to the patented drug maker under
the Hatch Waxman Act.)

In response fo this Glaxo filed a suit in New Jersey Federal
Court seeking a preliminary injunction to stop Ranbaxy
Laboratories from launching a generic version of Glaxo's
Valtrex. Here it is important to note that the two parties
had an agreement that Ranbaxy would not launch its
product until the court either ruled on the preliminary
injunction or decided on the pending court case, if Glaxo
applied for an injunction within 45 days.

On 26th July, 2007 both parties reached an out of court
seftlement, wherein Glaxo agreed to drop the lawsuit filed
against Ranbaxy preventing the later to sell its generic
version in the US. As per the agreement Ranbaxy shall
enter the US market in the later stages of 2009 and will
enjoy a launch head start of 180 days on Valtrex-
equivalents over its rivals as it is the FTF non-patented drug
maker of the patented drug. In accordance with this
agreement Ranbaxy also obtained license to Glaxo's US
patents 5879706 & 6107302 listed in the orange book for
Valacyclovir. This paves the way for Ranbaxy to fully enter
the US market in the later stages of 2009.

PATENT - KSR INTERNATIONAL CO. v TELEFLEX INC. ET AL

In alandmark judgement on the issue of “non-obviousness”
in patents, the US Supreme Court stated, “Granting patent
protection to advances that would occur in the ordinary
course without real innovation retards progress and may,
in the case of patents combining previously known
elements, deprive prior infentions of their value or ufility.”

Teleflex sued KSR International for infringing its patent on
adjustable pedal assembly incorporated with an electronic
pedal position sensor for use in automobile (US Patent no.
6,237,565 B1, Claim 4 of 565 patent) which was also very
successful commercially.

KSR moved for a summary judgment to invalidate claim
4 on the grounds of obviousness under 35 USC §103. 35
USC §103 states that patent claim is obvious when the
differences between the claimed invention and the prior
art are such that the subject matter as a whole is obvious
tfo the person skilled in the art at the time the invention
was made.

The District court granted summary judgment in favour of

Arguments put forward by Teleflex

1. District court erred in applying the TSM (teaching suggestion
motivation) fest.

2. Genuine issues of material facts still remain as to whether
a person having ordinary skill of the art would find the
assembly so obvious to combine the prior arts in the manner
stated in the claim.

3. District court erred in considering the commercial success
of the patent.

KSR and decided that the invention was an obvious one.
Teleflex appealed before the Federal Circuit against the
summary judgement.

The Court of appeal decided that the district court erred
in deciding the case in favour of KSR by applying an
incomplete teaching-suggestion-motivation (TSM) test to
its obviousness determination. The correct standard for
applying the TSM test is to find if it is obvious for a person
so skilled in the art that he can combine prior art  teachings
in the particular manner claimed by the patent at issue.
So it rejected the decision of the district court.

KSR appealed before the Supreme Court where it was
decided that the Court of Appeals should not have applied
the TSM test in a narrow and rigid manner. If all the limitations
on the said Claim 4 were made known and the
combination was inferred by a person skilled in the art,
then the invention would have been obvious.

On this ground the Supreme Court held the invention
obvious and thus rejected the patent claim.

Response of KSR
1. District court properly applied the test.

2. There was no genuine issue for not granting the summary
judgment.

3. District court dismissed the fact of commercial success as
Teleflex could not establish any link between the commercial
success and the said claim.

“LINCOLN SAID THAT THE PATENT OFFICE ADDS THE FLAME OF INTEREST TO THE LIGHT OF CREATIVITY.
AND THAT IS WHY WE NEED TO IMPROVE THE EFFECTIVENESS OF OUR PATENT OFFICE” - JAY INSLEE



A SNAPSHOT FROM WIPO PATENT REPORT 2007

The charts show the distribution of patent applications filed for a selection of technical fields by patent office

over the years from 2000 to 2004.
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The above chart indicates that the patent offices of Japan & the United States of America have high rates of
activity in these selected fields. The three fastest growing technical fields from 2002 to 2004 were medical
technology, audio visual technology and information technology. There has been an increase of 23.6% over 2004,
of Indian patent applicants filing patents abroad. Though India has a lot of potential it still has miles to go to keep
pace with developed countries in the field of Intellectual Property Rights.
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“LEARNING WITHOUT THOUGHT IS LABOUR LOST, THOUGHT WITHOUT LEARNING IS PERILOUS” - CONFUCIUS



