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DIRECTOR’'S MESSAGE

The process of harmonization of IP laws through various International treaties
and agencies have been greatly successful, in creation of a legal framework,
through TRIPs which is binding on all WTO members and through several
conventions applicable to members of World Intellectual Property Organization
(WIPO). However, what is still lacking is proper administration and enforcement
of various IP laws. Government of India has been very proactive in all the three
segments namely legislation, administration and enforcement of IP laws. India
has complied with all its commitments under TRIPs agreement and has amended
all different IP laws including Patent, Trademark, Copyright, Designs, Geographical
Indications, etc. It has also given full emphasis for modernization and
computerization of all IP administrative offices and is in the process of improving
enforcement against IP infringements through police, custom authorities and
through Judicial system.

However, there is a gulf of crisis in IP awareness amongst business and industry about their IP rights, IP risk, IP valuation
and IP asset management and there remains lot of myths and fallacies in their mind. ITAG has undertaken the
pioneer task of IP awareness through various training modules for corporate executives and legal fraternity with
the support of its techno-legal skiled manpower. It has also undertaken the responsibility of identifying and making
an inventory of inventions with various universities and research institutions and is in the process of building long
term tie-up with them for IP commercialization through its noble concept of IP auction and IP broking. It is fully
equipped to provide online solution to all types of IP problems including registration and overall IP Asset Management
for Patent, Trademark, Copyrights in India and abroad for all its clients throughout the globe by way of knowledge
process outsourcing (KPO).

Wishing a Happy and Prosperous Dipawali and Seasons Greetings,
Dr. D R Agarwal
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|IPR NEWS-INDIA

COPYRIGHT - JK ROWLING LOSES LAWSUIT AGAINST AN INDIAN PUJA COMMITTEE - The Delhi High Court has rejected the
claim made by lawyers representing the British author J.K. Rowling over the use of an imitation of her fictional Hogwarts
Castle by a religious community group in Kolkata. The lawsuit had claimed that by using the replica of the magical castle
and other themes from the popular Harry Potter books without permission, the religious group had violated the author's
copyright and should pay for damages. The court allowed the group in Kolkata to use the structure (the Pandal) until
26th October, when the festival ends. The religious group's lawyer had argued that since the celebrations were held in
the public interest and they were not for profit, the community did not need to pay compensation. The group's massive
structure in the shape of Hogwarts School was planned for the Hindu festival of the Goddess Durga, which celebrates
her kiling a demon and the victory of good over evil.

GEOGRAPHICAL INDICATION (GI) - MYSORE MALLIGE GETS GI PROTECTION - The uniqueness of the ‘Mysore Mallige’ is that
it is a variety of jasmine with a unique fragrance. Since ‘Mysore Mallige’ fulfils the criteria of a Gl as laid down in the Gl
Act it has been granted protection. Therefore nobody outside this specific geographical region will be allowed to sell it
under the same name. The Gl status gives exclusive cultivation rights for a period of 10 years. The Act has rather strict
punishments of imprisonment along with hefty fines of upto Rs. 2 lakhs.

TRADEMARK-WIPRO OBTAINS INJUNCTION AGAINST KERALA SOAP MAKER - Wipro Ltd. has
obtained an interim injunction against Kerala based Oushadha Chandrika Ayurvedics India
Inside this issue: (P) Ltd. in its ongoing trademark case involving use of ‘OUSHADHA CHANDRIKA’. Wipro had
previously filed a suit for infingement before Chennai High Court and obtained order of interim

Director’s Message................. 1 injunction against the party as they claim to have bought the trademark CHANDRIKA. The
PR News-India ..o 1 High Court prohibited the party to manufacture and sell soaps under the trademark

‘CHANDRIKA’, ‘OUSHADHA CHANDRIKA’ or any deceptively similar mark or using any cartons
IPR News-India Contd............ 2 of the colour scheme, get up similar to CHANDRIKA, until further orders from the Court.
IPR News-Around the INFORMATION TECHNOLOGY - DOMAIN NAMES IN INDIAN LANGUAGES SOON - Along with
VO e, 2 creating a benchmark in the IPR regime, India now prepares itself to establish rights over

internet domain names. Soon it will be possible to register domain names in Indian languages
Glimpses of Judgments like Hindi,Tamil,Sanskrit,etc. This is possible using the Internationalized Domain Names (IDNs)
O] | E S S E———— 3 standard which is common in Europe, Russia and Asia (Singapore, China, Japan and Korea).

Although the IDNs are in the test phase now, the guidelines for roll out are being framed by
ALITAG s 3 the NIXI along with IT ministry, C-DAC and Internet Service Providers Association of India. The
SNAPSNOIS. .o 4 initial registration (called the sunrise period) may start with registered trademark owners in

January 2008. Registration for individual owners, that is, land rush; will begin around March
2008.

“Strength does not come from physical capacity. It comes from an indomitable will” - Mahatma Gandhi




IPR NEWS-INDIA contd...

PATENT

INDIA AHEAD IN PATENT APPROVAL IN THE UNITED STATES BUT
LACKS IN R&D - India’s positive point over countries like Russia
and Brazil is the number of patents it gets approved by the
Patent Office in the United States. The report observed that
in 2004, 376 patents were granted to India in comparison to
161 for Brazil and 173 for Russia. But India had to spend a
much less $ 15.6 million on R&D per patent granted in
comparison with $ 39.3 million by Russia and $ 376.7 million
by Brazil. Even China, which had 597 patent approvals in
2004 from the US, had spent $ 46.6 million on R&D for one
patent on average. The positive factor appears true as the
report stated, “Indicators of India’s capacity for innovation
highlights its promising innovation potential.” Although termed
as the knowledge hub providing valuable human resource
to the world, when it comes to Research and Development
at the domestic level, India lags behind developing countries
like China, Brazil and even with Republic of Korea and Mexico.

IPR NEWS-AROUND THE WORLD

PATENT-

UK AND US SYNCHRONISE PATENT PROSECUTION PROCESS - Patent
offices in the UK and the US have agreed to recognize each other's
patent examination reports under a new scheme which is being
trialed in both countries. The scheme aims to streamline the process
of obtaining a patent in the countries by allowing a patent holder
in one country to receive accelerated treatment from the patent
office in the other country. The Patent Prosecution Highway will
help to efficiently and effectively safeguard inventors' intellectual
property and help to stimulate innovation on a national and
international scale. The trial is set to run for a year to assess the

agreement's effectiveness.

US PATENT OFFICE (USPTO) - CHANGES TO RULES OF PATENT
PROSECUTION PRACTICE - The US Patent and Trademark Office
(USPTO) has revised the rules of practice in patent cases relating
to continuing applications and requests for continued examination
(RCE) practices, as well as for the examination of claims in patent
applications. Although the rules take effect on 1st November 2007,
several provisions are applicable to pending applications and new
applications filed prior to the effective date of 1st November 2007.

GLAXOSMITHKLINE SUES THE US PATENT OFFICE (USPTO) -
Pharmaceutical giant GlaxoSmithKline has filed a lawsuit against
the US Patent and Trademark Office (USPTO) requesting court order
preliminarily and permanently enjoining the USPTO from
implementing the new claims and continuation rules. GSK has
argued that the Final Rules set to go into effect on 1st November
2007 or thereafter were promulgated without proper legal authority
and were also vague, arbitrary and capricious, and prevented
GSK from fully prosecuting patent applications and obtaining

patents on one or more of its invention.

UK: NATIONAL COURTS CAN APPLY TRIPs DIRECTLY - The European
Court of Justice has ruled that national courts are free to decide
whether or not to apply TRIPs (Trade-Related Aspects of Intellectual
Property Rights Agreement) directly as long as doing so would not
give rise to a conflict with Community law. The Article of TRIPs in
question concerns the life of a patent and by applying TRIPs, the
national Portuguese court could potentially extend the life to the

full 20 year term.

ANGOLA BECAME CONTRACTING STATE TO PCT - Angola became
the 138th contracting state of the Patent Cooperation Treaty (PCT),
will enter into force on 27th December 2007. Angola deposited its
instrument of accession at WIPO on 27th September 2007 and will
be designated AO as country code. Angola will be bound by
Chapter Il of the Treaty, will automatically be elected in any
demand for international preliminary examination filed in respect
of an international application filed on or after 27th December

2007.

LUPIN SOLD PATENT RIGHTS

Lupin, a pharmaceutical company in India, has sold the
additional patent rights of its hypertension drug Perindopril
to France-based Laboratoires Servier for 20 million Euros. In
April this year, Servier had reportedly bought the process
patents on the drug marketed in Europe as Coversyl for 20
million euro, while Lupin retained other patent rights.

LILLY SUES INDIA'S SUN PHARMA TO BLOCK STRATTERA COPY
Eli Lilly & Co., the world's largest maker of psychiatric medicines,
sued India's, Mumbai-based Sun Pharmaceutical Industries
Ltd. to prevent it from selling a generic version of the
hyperactivity-disorder drug Strattera. According to a
complaint filed on 20th September in US District Court in
Detroit, Lilly asked a federal judge to block the US Food and
Drug Administration from granting Sun's request to sell the
medicine until the patent expires in 2017. In its application,
Sun Pharmaceutical Industries told the FDA the patent is
invalid, not infringed or unenforceable.

COPYRIGHT—RUSSIA TRIES TO PROTECT INTELLECTUAL
PROPERTY RIGHTS - First Deputy Prime Minister, Dmitry
Medvedev, has announced that all Russian schools
would finally be able to use legal software, with 3.7 BLN
roubles allocated from the state budget to resolve the
problem of intellectual property rights. Legislation has
been developing rapidly, but the software and media
market is still dominated by pirates. In Russia, it's not the
legislation that is to be blamed; it's the law enforcement
and the lack of a legal culture among consumers and
copyright holders.

INFORMATION TECHNOLOGY - US JUSTICE DEPARTMENT
OPPOSES 'NET NEUTRALITY' REGULATION - The US Justice
Department has opposed the introduction of net
neutrality provisions in its report to the US Federal
Communications Commission on the grounds that it
could harm innovation and investment in the internet.
Net neutrality is the principle that all Internet sites should
be equally accessible by any internet user. The issue
arose after Internet service providers in the US wanted
to charge some large bandwidth users more money
for uploading certain content or Web sites faster than
others. The Justice Department supported the service
providers, stating that the introduction of net neutrality
provisions could hamper development of the Internet
and prevent service providers from upgrading or
expanding their networks. The Justice Department noted
that whether different levels of service are provided
should depend on market demand and should not be
determined by regulatory intervention. Supporters of
net neutrality regulation argue that internet service
providers could discriminate against certain Web sites
and services if the provisions were not enacted.

BIOPIRACY - DRUG COMPANIES STEAL SOUTH AFRICA’S
BOUNTY OF MEDICINAL PLANTS - The government has
stepped in to save a tiny South African plant from
extinction after hundreds of tons were harvested for
foreign drug companies, one of which has patented
its use to fight HIV/AIDS. Now traditional healers, who
have used the plant for centuries, are trying to win back
the patent which they claim is rightfully theirs. The matter
has become so heated that the Eastern Cape
government has banned all further harvesting of the
plant pelargonium (part of the geranium family) until
further notice. The Department of Environmental Affairs
has decided to review all biological prospecting projects
to make sure they conform to new regulations that
protect the commercial rights of traditional healers.

“It is possible to fly without motors, but not without knowledge and skill”- Wilbur Wright



GLIMPSES OF JUDGEMENTS ON IPRs

PATENT

CIAS INC. v ALLIANCE GAMING CORP. AND

BALLY GAMING, INC.

CIAS, Inc. sued Alliance Gaming Corporation and its subsidiary
Bally Gaming, Inc. alleging infringement of US Patent No.
5,283,422 (the ‘422 patent). Both parties are in the business
of systems for the detection of counterfeit usage. CIAS alleged
that the Alliance detection systems infringed the ‘422 patent,
literally or under the doctrine of equivalents. Aliance moved
for summary judgment of non-infringement if claims are
properly construed. The trial court agreed with Alliance. On
appeal, the CAFC concluded that although the District court
erred in construction of the term "comprised of", that error
did not affect the construction of the substantive terms
supporting the judgment of non-infringement.
The key issue in this case was construction of the phrase
“comprised of”. The District court ruled that "comprised of"
does not have the same open-ended meaning as
"comprising”, and it should be construed as a closed-end
term that excludes the presence of all elements beyond
those presented in the "comprised of" clause. The CAFC
disagreed with the trial court observing that the term
“comprised of” is an open-ended transition phrase, when
used as a transition phrase, “comprised of” is, like "comprising,"
meaning that the ensuing elements or steps are not limiting.
The CAFC concluded that “Correctly construed, comprised
of does not of itself exclude the possible presence of additional
elements or steps”. The case was decided on 27th September
2007.

NOVARTIS v IVAX; ([2007] EWCA CIV 971)

Court of Appeal dismissed an appeal in a suit relating to
Novartis cyclosporine formulation. Novartis sued IVAX alleging
infingement of its two UK patents No. 2,222,770 (the '770
patent) and 2,380,674 (the '674 patent)which were related
to formulation of cyclosporin. The '770 patent was directed
towards a pharmaceutical composition comprising a
cyclosporin as an active ingredient in the form of a
"microemulsion pre-concentrate". IVAX planned to introduce
a cyclosporin formulation in UK under the trade name
EQUORAL.The issue of infringement and validity of both the
patents were considered. The trial court noted that although
there were micro-emulsion-sized particles in the EQUORAL
dispersion, that dispersion was not a micro-emulsion and
therefore could not infringe the Novartis patent. The trial court
held the ‘770 patent valid but the ‘674 patent was invalid
due to obviousness. Novartis appealed against the decision
of non-infringement of the ‘770 patent arguing too narrow
claim construction. IVAX argued that if the ‘770 patent
covered EQUORAL, the ‘770 patent would be invalid. The
Court of Appeal dismissed the appeal as at least 86% of the
active ingredient was carried by particles that were larger
than micro-emulsion size. The case was decided on 18th
October 2007.

AT ITAG

EPO REVOKES ASTRA ZENECA'’S EUROPEAN PATENT COVERING
SYMBICORT® - The Technical Board of Appeal of the European
Patent Office made a final ruling on 18th October 2007 that
Astra Zeneca'’s European Patent No. EP0613371 (covering
combination of Formoterol and Budesonide marketed as
Symbicort®) has been revoked. Several companies including
Liconsa, Miat, Generics UK and Norton Healthcare had
opposed the ‘371 patent which was originally set to expire
in 2012. SPCs were also granted in several EU states extending
the expiry date of the ‘371 patent through 2015. Symbicort®
is indicated for use in Asthma treatment.

COPYRIGHT- MICROSOFT CORPORATION v

MR. KIRAN AND ANR.

Microsoft instituted this case for permanent injunction to
restrain the defendants from causing infringement of its IPRs.
The defendants were loading pirated softwares on computers
of their customers. The computer programme, and the
supplementary User Instructions and Manuals, are 'original
literary works’ under the Copyright Act, 1957. Copyright shall
be deemed to be infringed if a person does anything in
relation to exclusive rights without license from copyright
owner. The plaintiff owns the mark ‘Microsoft” and it is
registered in India. The defendants were counterfeiting the
products of the plaintiff and passing off their products in the
name of plaintiff. Microsoft is the owner of copyright and the
mark hence it is entitled to the exclusive use of the rights.
Plaintiff stated that it has suffered incalculable damages to
its IPRs. On service of summons to the defendants none
appeared on their behalf. The defendants were proceeded
ex parte and the court awarded a decree in favour of plaintiffs
restraining the defendants from causing further infingement
and awarded a sum of Rs. 5 lakhs as damages. The plaintiff
shall also be entitled to costs.

TRADEMARK-ASIAN PAINTS LIMITED v HOME SOLUTIONS RETAIL
(INDIA) LTD. - The Plaintiff-Appellants Asian Paints Limited,
pioneer in the paint industry, prayed for an ad interim relief
against the Defendant-Respondent claiming that the
Defendant is infringing Plaintiff’s mark and passing off its
goods and/or business as that of the Plaintiff by using the
mark ‘HOME SOLUTIONS’ and the corporate name containing
the words ‘HOME SOLUTIONS’. The Defendant denied the
allegations made by the Plaintiff saying that it is selling its
products and services under the name and style of ‘HOME
TOWN’ and its activities are honest and the adoption of
corporate name ‘HOME SOLUTIONS RETAIL (INDIA) LIMITED’
is bonafide. The Bombay High Court held that the expression
‘HOME SOLUTIONS’ is a generic term and incapable of
becoming distinctive of any single person with respect of any
single product or service. The court rejected the ad interim
relief on the ground that the plaintiff cannot claim exclusivity
of such mark as the adoption of corporate name ‘HOME
SOLUTIONS’ is descriptive in nature since they are providing
services in respect of Home Care Conveniences and utility
stores that is different from the goods of the Plaintiff. The case
was decided on 17th September 2007.

EU-India TIDP half day IPR Workshop (In collaboration with Institute of

International Trade, Kolkata)

ITAG participated as logistic partner in the above mentioned workshop
on IPR held on 12th October 2007 at Taj Bengal, Kolkata.
The program was addressed by Dr. D.R. Agarwal, Director of ITAG Business
Solutions Ltd., Dr D. Kebschull, Chief Coordinator of EU-India TIDP and
Mr. A. Sahasranaman, Advisor to TIDP .Dr. Shrikant Kulkarni, DGM, ITAG,
Dr. S.K. Verma and Mr. Mihir Chakraborty spoke in theWorkshop.

Sitting (L to R):

Dr. D.R. Agarwal, Dr. D. Kebschull and

Mr. A. Sahasranaman

ITAG TEAM

Standing (L to R ): Ms Sonal Kirty, Ms. Ligy Rejith,

Mr. Ritam Rawal, Ms. Namrata Goenka, Mr. Ravindra
Swami, Mr. Sidharth Jaiswal, Dr. Shrikant Kulkarni,

Dr. D.R. Agarwal, Ms. Roshni Samanta, Mr. Anurag
Gautam, Mr. Biswarup Chakraborty, Mr. Akhilesh Kumar
Gupta and Mr. Abhinandan Mohapatra.

“I think and think for months and years. Ninety-nine times, the conclusion is false. The hundredth time | am right” — Albert Einstein



SNAPSHOT

TRADEMARKS ( INDIA)
® The backlog of unexamined applications of approximately 5 lakh cases are brought down to zero.

® Renewal of Trademarks certificates are being done instantaneously in clear cases and new applications are
examined within one week.

® As against only 8,010 registrations in 1999-2000, 13 times more TMs were registered in 2006-07, that is, 109,361.

® 3.38 lakh trademark certificates were issued during the last 3 years whereas only 1.65 lakh marks were registered
in 64 years (since 1940 to 2004).

STATISTICS:

GEOGRAPHICAL INDICATIONS (INDIA)

39 Geographical Indications products have been registered since September, 2003. These include Darjeeling Tea,
Chanderi Saree, Pochanpally Ikat, Solapur Chaddar, Mysore Silk, Kullu Shawl, Bidriware, etc.

DESIGNS (INDIA)
e The filing of applications for Design has increased from 2874 in 1999-2000 to 5372 in 2006-07.

® The number of applications examined has also gone up to 5179 in 2006-07 against the figure of 2067 in 1999-
2000.

® The number of Designs registered has also increased from 1382 in 1999-2000 to 4431 in 2006-07.

Source: Ministry of Commerce and Industry, Department of Industrial Policy and Promotion (DIPP)

Disclaimer: The contents published in this Newsletter is for information purpose only. All rights related to these contents,
published herein is the property of ITAG. Unauthorised use of the same in strictly prohibited. All disputes are subject to
Secunderabad jurisdiction.
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“Knowledge is the food of the soul” - Plato




