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DIRECTOR’S MESSAGE

Indian court rejects Hari Puttar challenge: Hari
Puttar , a comedy film about a 10-year-old Indian
boy whose family moves to a remote part of

Yorkshire has won the case
against Warner Brothers .
Warner Brothers claimed
that Hari Puttar infringed its
intellectual property rights
and its producers wanted
to "confuse consumers and
benef i t  f rom the wel l -
known and  we l l - loved
Harry Potter brand". Court

said that Fans of the Harry Potter books and films
would know the difference between them and an
Indian Punjabi film called Hari Puttar.

Bisleri serves legal notice on Coca-Cola

Bisleri International has served Coca-Cola a 30-
day notice to stop production of 'Maaza' for
allegedly committing breach of agreement firmed
up by the two companies in 1993 and 1994.

 I t  has also served a legal notice on the
multinational claiming damages of $50 million for
allegedly infringing upon the agreement relating
to the usage of the intellectual property rights of
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Protection and enforcement are the two key elements of Intellectual Property
Rights, obtaining the protection for any kind of intellectual Property Right
(IPR), be it Copyright or Trademark or Patent or Industry Design is
comparatively much easier, but the real complexity arises while enforcing
the IPR. There are provisions in the respective IP laws for infringement of
rights in the form of compensation, damages and also for imprisonment.
Although the law provides for information to the police authorities and
conducting raid against infringement of Copyrights and Trademarks, the real
difficulty arises due to local elements which act as impediments for enforcement
in effective manner.

We have been encountering cases for infringement of Trademarks where legal owners of the trademark
are often the victim of counterfeited goods of inferior quality being sold in the open market. This results
into loss of goodwill and also loss of market share, besides bearing the risk of being sued by the
consumer for any loss to him due to inferior quality. Sometimes, the counterfeited inferior quality goods
are produced in the domestic market and sometimes are there imported from other countries. In such
a situations the original owner of the trademark or the copyright need to take help not only from local
police and judicial authorities but also from the customs authorities of both the countries.

Therefore, it is important that the owner of the Trademark or the Copyright take immediate actions by
giving a public notice and giving information to the police and customs authorities. In case of export
to the neighboring countries it is advisable to get the trademark registration in the respective neighboring
countries for protection and timely enforcement from any kind of possible misuse of the brand and to
safeguard one’s business interest from illegitimate competition.

India is facing difficulty for import of counterfeited goods from China. According to a recent interim
report, United States has won two cases of claims against China at WTO dispute resolution body in
a trademark case for inadequate enforcement measures.

ITAG is equipped with its infrastructure and networking to help business and society from the maladies
of infringement of Trademarks, Copyrights, Designs and Patents with its vigilant team and effective
IP watch. We try to provide protection and enforcement of intellectual property rights which is the sine
qua non of promoting and rewarding the original ideas, innovations and inventions in today’s knowledge
era of technology and knowledge based economy.

Dr. D R Agarwal
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“An image . . . is not simply a trademark, a design, a slogan or an easily remembered picture. It is a studiously crafted personality
profile of an individual, institution, corporation, product or service.”  – Daniel J. Boorstin
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'Maaza' in the international market.

As per the agreement, trademark on Maaza was
limited to "India and India alone". However, over
the past few years, Coca-Cola filed applications
for the Maaza trademark in Benelux countries,
which were later withdrawn, and more recently in
Turkey though it has withdrawn the application
from Turkey too.

The general assignment agreement that assigned
the Maaza trademark to Coca-Cola dated
November 11, 1993, provides that "In the event
either party commits a breach of any provisions
of the Agreement it shall be lawful for the other
party, by giving thirty (30) days notice in writing,
to terminate the agreement."

Lawyers Collective to challenge Patent granted
for anti-HIV Drug by Chennai Patent Office.

Lawyers Collective, an NGO working for AIDS
patients, is planning to file a case against the
patent Controller of India and the Chennai Patent
Office for granting patent to Roche, a Swiss
pharmaceutical company for its anti –HIV drug
valganciclovir regardless of the filing of pre-grant
opposition. As per Section 25 of the newly
amended Indian Patents Law pre-grant opposition

on patent application affords an opportunity to
raise opposition to the claims of patent applicant
on reasonable grounds and the patent was
granted to the applicant without a hearing on pre-
grant opposition.

The drug valganciclovir is an important drug for
preventing various infections in HIV patients and
granting patent to this drug will prevent generic
drugs from coming into the Indian market, thus
depriving the poor patients in India of treatment
of the HIV related infections since valganciclovir
becomes highly expensive and beyond the reach
of poor patients.

Dr. P. C. Chakraborty, appointed as the new
technical member to the IPAB for the Novartis
appeal

Dr. P.C. Chakraborty, the deputy controller at the
Kolkata Patent Office, has been appointed as the
new technical member by the department of
Industrial policy and promotions, to the Intellectual
Property Appellate Board (IPAB) for hearing an
appeal by the Novartis, the Swiss pharmaceutical
Company, which has challenged the Chennai
patent Office’s decision to reject its patent
application for cancer drug “Glivec”.

Version 4 of the Online Filing software for
patents of EPO now available

A new version of the online filing software that
a l lows appl icants and representat ives to
communicate with their own patent management
systems via a special Web service interface has
been launched by European Patent Office. This
will help prepare patent applications and send
them online to the European Patent Office, the
World Intellectual Property Organization or their
National Patent Office.

Adoption of Trade Marks Order 2008 on the
international registration of trade marks

The Parliament of the United Kingdom (UK)
recently adopted the Trade Marks (International
Registration) Order 2008. The Order replaces
previous regulations and signals in the UK after
its adoption on 1st October and enables trade
mark owners to seek trade mark protection in
several countries by filing a unique application in
their country of origin.

A new Draft of the amended Patent Law has
been published by the National People's
Congress:

As part of the compromises adopted in the
National Intellectual Property Strategy during June
a new Draft text of the amended Chinese Patent
Law was published. It is expected that  the new
law will bring the Chinese patent system up to
international standards and best practices. The
important changes will include adoption of the
"absolute novelty" standard apart from the
changes in application process and enforcement.
If approved, this will be the third amendment to
the Chinese Patent Law since 1992.

Decree 1431/2008 introduces important
amendments to IPR applications procedures
in Spain

Decree 1431/2008 was publ ished on the
amendment of several implementing regulations
in the field of industrial property in the Spanish
Official Journal. The Decree eliminates the



“Only one thing is impossible for God: To find any sense in any copyright law on the planet.” – Mark Twain
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GLIMPSES OF JUDGMENTS ON IPRs
Glaxo Smith Kl ine PLC and Ors.  v
Controller of Patents and Designs and Ors.
Decided On: 10.09.2008
Subject matter of this appeal is the order dated
10th February, 2006 passed by a learned Single
Judge of Calcutta High Court against which the
Respondents filed appeals.
In the year 1998, Appellants filed an application
for grant of patent under Section 5(2) of the
Patents Act, 1970 and later on in 2000, an
application for grant of "Exclusive Marketing Right"
which the Controller of Patent rejected. Aggrieved
by this order Appellants filed two different writ
petitions and the court passed an order setting
aside the order dated 3rd May, 2002 directing
Joint Controller of Patent to consider and give
order on the application for grant of EMR again
keeping all points open. The Controller of Patent
again rejected the application f i led by the
Appellants on December 28, 2004 and another writ
application was filed against the said order on June
9, 2005 by the Appellants.
Challenging the correctness of order passed by

the learned Single Judge, the Controller of Patent
and the Union of India filed two appeals. The
par t ies ra ised a pre l iminary object ion on
maintainability of the writ petition after coming into
operation of amendments of the Act from 1st
January, 2005. Chapter IV-A, which provide the
mode of adjudication of the claim of EMR had
completely deleted by the Amendment Act. The
High Court was of the view that the preliminary
objection regarding maintainability of the writ
petition was to be accepted and therefore appeals
were allowed by the Division Bench.
Honorable Supreme Court is of the view that ‘since
the Chapter IV-A in question was merely repealed,
the situation has to be dealt with in line with
Section 6 of the General Clauses Act. The
provisions of Section 78 are conditional provisions
and are not intended to cover cases where the
application for EMR had been rejected with
reference to Sect ion 21 of  the Amending
enactment.’
Therefore this Honorable Court allowed the appeal
holding that the order of the Division Bench cannot
be sustained.

requirement that foreign right holders without a
domicile in Spain must give an address in Spain
for the purpose of notifications. The content of the
report of the state of the art in patent application
procedures is modified to adapt it to the models
used in European patent and PCT applications.

WIPO: Annual Assemblies open with the
appointment of Francis Gurry as Director
General

The Annual Assemblies of the World Intellectual
Property Organization (WIPO) concluded on 30th

September 2008. Appointment of Mr Francis Gurry
as Director General was confirmed by the
assemblies. In his acceptance speech, he
specifically stressed the challenge of finding
solutions to the exponential growth in demand for
patent services around the world, the need to re-
examine the 20th century model of returning value
to creators, performers and their business
associates, and called for reflection on WIPO's
role in countering international trade in counterfeit
and pirated goods.
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“Every piece of software written today is likely going to infringe on someone else's patent. “ – Miguel de Icaza

Disclaimer: The contents published in this Newsletter is for information purpose only. All rights related to these
contents, published herein is the property of ITAG. Unauthorized use of the same in strictly prohibited. All disputes
are subject to Secunderabad jurisdiction.

Source: IIPA (International Intellectual Property Alliance)

INDUSTRY Foreign Sales and Exports
2004 2005

Selected Core Copyright Industries $106.23 $110.82

Chemical and Related Products
(not including medicinal and $23.98 $25.95
pharmaceutical products)
Medical and Pharmaceutical Products $23.98 $25.95
Motor Vehicles, Parts, and Accessories $67.64 $76.26
Aircraft and Associated Equipment $42.09 $49.79
Primary and Fabricated Metal Products $41.98 $50.72
Food and Live Animals $45.48 $48.29

The total foreign sales for the core copyright industry (Fig.1) were $78.77 billion in 1999, $89.26 billion in 2002
followed by $110.82 billion in 2005.

Fig.1 - Estimated Revenues Generated by Foreign Sales / Exports of selected US Core Copyright Industries (in billions of dollars)

Fig.2 - Foreign Sales and Exports for selected countries in 2004 and 2005
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The copyrights exports in US has exceeded total exports of other industry sectors such as motor vehicles, parts
and accessories; aircraft and associated equipment; food and live animals; and medicinal and pharmaceutical
products.  (Fig. 2)
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